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use by making buyers liable for the assets’ validity.
CARB last year approved four categories: forestry, urban for-

estry, livestock methane management, and removing existing 
stock of ozone-depleting substances.

The new discussion draft also increases the amount of 
future allowances that covered entities can use to meet cur-
rent compliance period needs to 10% from 2%, according to 
Alex Jackson, an attorney at the Natural Resources Defense 
Council. At first blush, this provision might mean entities 
essentially delay emissions reductions and could push up 
allowance prices later, he said.

Other stakeholders reached for comment said they were still 
evaluating the draft rules.

The agency has scheduled a July 15 workshop to discuss 
the proposal, with formal comment and review period to fol-
low the meeting.

Final regulations need to be submitted to the Office of 
Administrative Law by October 28, CARB spokesman Stanley 
Young said.

— Geoffrey Craig, Lisa Weinzimer

Arizona utilities look to purchase power  
or own projects to meet state RPS targets

Arizona’s investor-owned utilities plan to meet the state’s 
renewable energy standard through a mix of power purchase 
agreements and utility-owned projects, according to filings with 
state regulators.

 Arizona Public Service plans to add about 300 MW of 
renewable capacity by 2015, which would give it about twice as 
much as required under the state’s renewable energy standard. 
Tucson Electric Power expects to add about 200 MW by 2014, 
which would put it well ahead of its requirements.

 Arizona’s RES is at 3.5% of retail electric sales next year, 
with 30% of the total renewables coming from distributed 
resources. The standard climbs to 15% by 2025. APS plans to 

contract for about half its renewable needs and to own the rest, 
a move that the utility believes would save ratepayers money.

 The ACC allows APS to own 100 MW of utility-scale solar, 
but the utility is seeking approval to double that amount. If 
approved APS would add 18 MW in 2013, 32 MW in 2014 and 
50 MW in 2015.

 So far, APS has 227 MW of renewable capacity, but owns 
only 3% of it. It expects to add 158 MW this year, with about 
a third of it owned by the utility. By 2016, APS expects to con-
tract for 886 MW of renewables and own 256 MW, including 
capacity installed under a program under which the utility owns 
small solar facilities sited on schools and government buildings.

 Meanwhile, TEP is proposing to spend about $44 million on 
its renewable programs next year. The utility has 13.6 MW of 
renewables, but expects to add about 90 MW this year and 41 
MW in 2012. It expects to own about 20 MW.

— Ethan Howland

New Mexico’s utilities report mixed results 
meeting the state’s renewable standards

New Mexico’s utilities are having mixed results in meet-
ing the state’s renewable portfolio standard, according to fil-
ings released last week by the New Mexico Public Regulation 
Commission.

 While PNM, the state’s largest utility, expects to have 
about 5.6% of renewable supply next year, Southwestern Public 
Service and El Paso Electric have passed the state’s 10% level 
and do not expect to need new renewables for the next two 
years, according to July 1 filings.

 Also, PNM and Southwestern, an Xcel Energy utility, are 
unable to meet the PRC’s so-called diversity requirements. New 
Mexico’s renewable standard climbs to 20% of retail electric 
sales by 2020 and includes a requirement that utilities obtain at 
least 20% of their renewables from wind, 20% from solar, and 
10% from other technologies. Also, 1.5% must come from dis-
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tributed generation. PNM and Southwestern say they are unable 
to meet the “other” requirement.

 New Mexico also sets a cost threshold for complying with 
the state’s renewable requirements, meaning that if the cost of 
compliance pushes rates up more than 2.25% in a given year, 
the utility can seek a waiver from the RPS. PNM is asking regu-
lators for a waiver because it is hitting the threshold and, like 
Southwestern, PNM, is asking for a waiver from the “other” 
diversity requirement because resources such as biogas or bio-
mass are not available.

 Based on responses to a request for proposals that ended 
last month, PNM estimates that it would cost an additional 
$2.7 million to meet the full 10% RPS in 2012, adding 2.9% 
to ratepayer costs. The utility said it would cost an extra $4.1 
million to meet its diversity requirements. PNM’s estimates 
were based on the costs for renewable energy credits, which 
it said was the least expensive approach to meeting its renew-
able requirements.

 Based on the results of the RFP, which produced 340 offers, 
wind energy and RECs cost $61/MWh on average, according to 
PNM. Solar energy and RECs cost $130/MWh, while biomass 
and geothermal cost $120/MWh.

 PNM is in talks with three wind developers to possibly buy 
energy and RECs, the utility said.

 Looking ahead, PNM expects to add more renewables in 
several years as the cost threshold rises to 3% and the utility’s 
revenues grow.

 Although Southwestern already meets its 2013 overall 
requirement, it does not meet its “other” diversity requirement. 
The utility expected to contract with a biomass and biogas proj-
ect, but the developers failed to secure financing for their proj-
ects, Southwestern said.

 Southwestern is in initial talks with two potential provid-
ers to help meet the non-solar and non-wind requirement, but 
the projects are small and even if they panned out, the utility 
would not meet the 10% requirement.

 PNM is also evaluating several possible projects to meet its 
“other” diversity requirement, the utility said. It could meet the 
requirement by 2014.

— Ethan Howland

New Hampshire governor vetoes bill  
to withdraw the state from RGGI

Governor John Lynch on July 6 put an end to legisla-
tive attempts to withdraw New Hampshire from the Regional 
Greenhouse Gas Initiative, at least, it appears, for this year.

 The Democrat vetoed S.B. 154, a bill that would have ended 
New Hampshire’s participation in the nation’s only operating 
mandatory cap-and-trade market for CO2. RGGI requires that the 
10 participating states in the Northeast and Mid-Atlantic reduce 
greenhouse gas emissions from power plants 10% by 2018.

By the end of 2010, New Hampshire had accrued $16 mil-
lion in RGGI allowance auction money that was “invested 
directly in helping New Hampshire families, businesses and 
local governments become more energy efficient, reduce costs, 
and create jobs. This bill would have ended those energy effi-
ciency efforts,” Lynch added.

The Republican-controlled Legislature lacks the two-thirds 
vote in the Senate to sustain an override of the veto, according 
to several sources in Concord. But talk is already under way in 
the House of Representatives to take on RGGI again next year.

 James Garrity, chairman of the House Science, Technology 
and Energy Committee, said in an interview that he would like 
New Hampshire to strike out on its own with a different kind of 
CO2 program, one with a simple penalty for exceeding specified 
emissions limits and without “the fuzzy math” of the auctions 
and allocations that RGGI uses. That would also work better in 
New Hampshire, he argued, because under RGGI the costs borne 
by state’s major vertically integrated utility, Public Service of 
New Hampshire, flow back to ratepayers in the state more so 
than in restructured New England states where separate compa-
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nies provide generation and distribution services. Garrity said 
PSNH ratepayers now “pay the brunt of RGGI compliance” in 
New Hampshire, which he said amounted to $5.5 million this 
year and will be about $8 million next year.

Others, however, see RGGI’s position strengthening in New 
Hampshire as emissions restrictions come into play through the 
Environmental Protection Agency. Peter Shattuck, Environment 
Northeast’s carbon markets policy analyst, said that several 
RGGI states are seeking rule flexibility from the EPA that would 
allow RGGI to act as their greenhouse gas reduction mecha-
nism. “It could change the debate around RGGI, where it is rec-
ognized as the least-cost emissions reduction program,” he said.

Shattuck described this year’s RGGI feud in New Hampshire, 
New Jersey and Maine as “ideologically driven.” In New Jersey, 
Governor Chris Christie, a Republican, said in May that he 
will withdraw the state from RGGI by year end. The General 
Assembly and Senate, both controlled by Democrats, have 
approved a bill that would keep the state in the program. But 
Christie is expected to veto the bill, and political observers 
doubt the Legislature has the votes for an override.

 In Maine, lawmakers last month approved a bill that allows 
the state to withdraw from RGGI only if the budgeted carbon 
emissions in New England fall below a threshold for participa-
tion set when RGGI was created. This would require a large New 
England state like Connecticut or Massachusetts to quit RGGI, 
which is viewed as unlikely, since Democrats control both states.

— Lisa Wood

House poised to pass GOP bill  
repealing light bulb efficiency standards

The House of Representatives is scheduled to take up a bill 
this week to repeal light-bulb energy efficiency standards.

The standards, which would in effect phase out most tradi-
tional incandescent light bulbs in favor of more efficient tech-
nologies, including LED and compact fluorescent bulbs, were 
originally passed by Congress in 2007.

Energy Secretary Steven Chu said the standards would save 
US consumers $6 billion a year on their utility bills.

“Right now, many families are struggling to pay their energy 
bills,” he said on a conference call with reporters. “These are 
real common-sense standards that will save families money by 
saving energy. These standards are not taking choices away; it’s 
putting money back in the wallet of American consumers.”

But the Better Use of Light Bulb Act of 2011 (H.R. 2417) has 
gained favor among Republicans, who say consumers should 
have the choice to purchase relatively inefficient incandescent 
bulbs, which are much cheaper than the advanced bulbs.

Texas Republican Representative Joe Barton introduced his 
BULB Act on July 6, and the House began debating it this week.

“The bill restores freedom of choice by allowing people to keep 
using the cheap and reliable incandescent light bulb,” Barton said. 
“The BULB Act is about more than just energy consumption, it is 
about personal freedom. The de facto ban on incandescent bulbs 

was the perfect example of the over-reaching government intru-
sion that has so many people fed up with Washington.

Republicans have also criticized the use of mercury in CFLs, 
which causes health hazards if the bulbs break open.

Senator Michael Enzi, a Wyoming Republican, earlier this 
year introduced a similar bill in the Senate (S. 395), which has 
been blasted by Democrats, Department of Energy officials and 
energy efficiency advocates.

According to DOE, without the federal mandate, manufac-
turers would face a patchwork of energy-efficiency standards 
from states. California planned to adopt such standards before 
Congress passed EISA four years ago. If Congress repealed the 
relevant section of the law, California would be free to imple-
ment its own standards, and other states could follow suit.

The standards are also supported by light-bulb manufactur-
ers. The National Electrical Manufacturers Association represents 
90% of those manufacturers, and has said those companies 
would do better under national standards.

Barton originally introduced a similar bill (H.R. 91) after he 
failed in a December competition with fellow Republican Fred 
Upton to chair the House Energy and Commerce Committee. 
Upton, a Michigan Republican, worked with Democrats on the 
2007 lighting standards, which prompted Barton to depict him 
as too liberal to chair the key panel.

But Upton spokeswoman Charlotte Baker said the congress-
man “will vote, along with his colleagues, to ensure the federal 
government does not dictate what type of light bulbs Americans 
must buy and to protect against efforts to force the use of bulbs 
that contain mercury.”

Former Virginia Republican Senator John Warner, on the 
same conference call as Chu, warned that passing Barton’s bill 
would undo much of the momentum towards energy efficiency 
that the 2007 energy bill generated. Warner was one of 86 sena-
tors who voted in favor of the 2007 bill instituting the light-
bulb standards.

“Light bulbs seem to be a simple thing, but if we turn this 
back and stop the forward movement to get more efficient, less 
costly bulbs, … it would be a signal we’re not taking seriously 
our overall energy problem,” Warner said.

— Herman Wang, Derek Sands

Regulation & Legislation

New EPA rule would cut interstate air pollution 
beyond 2005 mandate, says EPA’s Jackson

The Environmental Protection Agency on July 7 released its 
rule aimed at reducing interstate air pollution from fossil-fuel 
electric generation across the eastern third of the nation starting 
in 2012 and said the new rule would allow greater flexibility to 
industry through more emissions trading yet provide enough 
health benefits to stand up in court.

EPA Administrator Lisa Jackson said air quality data model-
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ing showed that the agency could allow more emission allow-
ance trading among power plants in its new Cross-State Air 
Pollution Rule than in the original 2005 Clean Air Interstate 
Rule it was designed to replace.

 Emission allowances cannot be traded to the point where 
states fail to meet National Ambient Air Quality Standards as 
required by the Clean Air Act, but Jackson told reporters, “We 
believe that you can increase the amount of trading … without 
increasing the cap or without sacrificing [air quality] protective-
ness and [do so] within the constraints that the court gave us 
when it overturned the Bush-era rule.”

The Cross-State Air Pollution Rule overall requires power 
plants in 27 states to reduce sulfur dioxide and nitrogen oxides 
emissions and creates four “air-quality assured” emissions allow-
ance trading programs to help them do so: an annual NOx trad-
ing program, an ozone-season NOx trading program, and two 
annual SO2 trading programs for sources in states based on their 
downwind contributions of fine particle or PM 2.5 pollution.

Power plants in 23 states must reduce both annual SO2 
and NOx emissions to help downwind states meet the 2006 
24-hour PM 2.5 standard and the 1997 annual PM 2.5 stan-
dards. Twenty states are required to reduce their NOx pollu-
tion during ozone season — May through September — that 
blows into downwind states.

Compared with EPA’s 2010 proposal that covered 31 states, 
the final rule adds Texas to the annual SO2 and NOx pro-
grams while removing Connecticut, Delaware, the District of 
Columbia, Florida, Louisiana and Massachusetts.

EPA last week also released a proposal to require six states 
— Iowa, Kansas, Michigan, Missouri, Oklahoma and Wisconsin 
— to reduce their NOx emissions during the summer ozone sea-
son. Once that is finalized in October, the agency said the total 
number of states under the Cross-State Air Pollution Rule would 
increase to 28, with 26 states facing ozone season reductions 
and 22 under the 2006 24-hour PM 2.5 standard.

All the trading programs to facilitate the reductions begin in 
2012, January 1 for annual SO2 and NOx emissions and May 1 
for the NOx ozone-season. Phase 2 of the rule with further pol-
lution reductions of SO2 and NOx is slated to begin in 2014.

EPA will allocate emission allowances that are tradable 
among the electric generating units that must comply. These 
emitting sources can participate in interstate or intrastate trad-
ing but must trade with those within the same emission allow-
ance trading program, such as the seasonal NOx market.

Emission allocations to existing units will be based on their 
historic heat input and their maximum historic emissions, 
Jackson said. The allocation method was supported by “very 
high-quality data” and is designed to prevent any single unit 
from receiving a windfall of surplus allowances, she said.

Allowance allocations will be neutral on fuel and controls and 
not include “fuel adjustment factors” nor use SO2 allowances for 
the existing Clean Air Act program to reduce acid rain or carryover 
allowances from CAIR or current NOx state trading programs. Such 
allowance mechanism sparked challenges to the CAIR rule. A fed-

eral court in 2008 called for EPA to replace CAIR.
EPA projected emission allowance prices in 2007 dollars per 

ton as $1,000 for the annual SO2 Group 1 states program, $600 
for annual SO2 Group 2 states program, $500 for annual NOx 
trading program, and $1,300 for the ozone-season NOx trading 
in 2012.

In 2014, emissions prices are forecast at $1,100 for SO2 
Group 1, $700 for SO2 Group 2, $600 for annual NOx, and 
$1,500 for ozone-season NOx.

EPA also will provide federal implementation plans for each 
of the covered states until they get their own state implementa-
tion drafted and approved to follow the rule.

“EPA is replacing CAIR as quickly as possible,” Jackson said.
Coupled with other agency and state initiatives, the rule is 

expected to slash coal-fired power plant emissions of SO2 by 
73% and cut NOx by 54% over 2005 levels by 2014. At that 
time, 70% of coal-fired units should have the latest SO2 con-
trols and 50% of these power plants would have state of the art 
NOx equipment, according to EPA.

The agency estimates that within two years the rule will cut 
6.4 million tons a year of SO2 and 1.4 million tons a year of 
NOx. The new rule covers 3,642 electric generating units fueled 
by coal, natural gas and oil.

EPA expects the compliance to cost emitters annually about 
$800 million in 2014, along with about $1.6 billion a year in 
capital investments many utilities already began as a result of 
the rule’s predecessor, CAIR. The agency said the rule will not 
disrupt the reliability of the electric power grid.

“We feel very confident,” Jackson told reporters when asked 
whether she believes EPA’s new rule can within a court chal-
lenge as seen by its predecessor, CAIR. “We took great pains, 
went though a very transparent and open process — a science 
based process — to comply with the law.”

The US Court of Appeals for the District of Columbia Circuit 
was “pretty specific” in its decision, North Carolina v EPA, in 
setting limits on how far EPA can go with its rule, Jackson said. 
“We believe we respected those limits and we are confident that 
this will stand up to challenge,” she said.

— Cathy Cash

House committee approves delay of rules  
on mercury and cross-state air pollution

Legislation to delay by at least 18 months two significant 
rules to clean up coal-fired power plants’ mercury and ozone 
pollution cleared a key congressional committee July 11 with 
support from both parties.

The House of Representatives Energy and Commerce 
Committee voted 33-13 in favor of the bipartisan bill, H.R. 
2401, aimed at examining the economic impacts of a suite of 
rules from the Environmental Protection Agency targeting the 
electric power sector.

Before approving the bill, the committee passed an amend-
ment that would delay two of the rules that have drawn con-
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cern from electric utilities: the mercury/air toxics standards and 
the Cross-State Air Pollution Rule.

Under the bill, the mercury/air toxics and the Cross-State 
rules cannot take effect until at least six months after a study 
committee drawn from the president’s Cabinet provides a final 
report on the impacts of the EPA regulations. The bill requests a 
final report to Congress by August 1, 2012.

 The bill would reinstate the 2005 Clean Air Interstate Rule 
with its emissions trading system until the EPA is able to reissue 
the Cross-State rule, which requires stiffer reductions from elec-
tric utilities than the previous rule.

The legislation now heads to the full House. The Republican-
led House is expected to approve the measure, but similar sup-
port in the Democrat-led Senate is unlikely. President Barack 
Obama also is expected to reject legislation to prevent EPA from 
proceeding with clean air regulations.

Greenhouse gas permitting requirements for new power 
plants, GHG standards for existing power plants and refineries, 
national ambient air quality standards for ozone, particulate 
matter, sulfur dioxide and nitrogen oxides, coal ash regulation, 
and regional haze rules are among the EPA regulations that 
would come under study. But only the mercury and the Cross-
State Air Pollution Rule would also be delayed.

“No one knows the cumulative costs or benefits of these 
regulations, but many outside analysts have put their price tag 
extremely high,” said Republican Representative Ed Whitfield of 
Kentucky, who chairs the Energy and Power Subcommittee.

EPA proposed the mercury/air toxics standards in March 
and plans to finalize them in November. The rule would require 
fossil-fuel-fired power plants to limit their emissions of mercury 
and air toxics starting in 2014 by installing “maximum achiev-
able control technology.”

EPA issued the Cross-State Air Pollution Rule last week to 
replace the 2005 Clean Air Interstate Rule, which was remanded 
to the agency by a federal court. The new rule takes effect 
January 1 for capping annual emissions of sulfur dioxide and 
nitrogen oxides and on May 1 for the ozone-season NOx. The 
rule allows interstate trading of emissions allowances among the 
covered power plants to aid their compliance.

The five Democrats voting for the bill were Texans Gene Green 
and Charles Gonzales, Utah’s Tim Matheson, a chief sponsor of 
the bill, Mike Ross of Arkansas, and John Barrow of Georgia.

— Cathy Cash

Texas PUC seeks new analysis from ERCOT 
on effects of changes in EPA pollution rules

The Public Utility Commission of Texas wants the Electric 
Reliability Council of Texas staff to redo studies analyzing what 
effects proposed Environmental Protection Agency rule changes 
could have on the Texas power market.

The EPA has proposed rules under the Clean Water and 
Clean Air acts with the goal of reducing pollution and cutting 
emissions. Those rules have been met with praise by environ-

mental groups and criticism by industry.
“It’s becoming increasingly challenging to maintain a reli-

able system over the long haul when you have the headwinds 
of the EPA just absolutely going gung-ho on shutting down 
coal-fired generation,” PUC Chairman Barry Smitherman said 
during a meeting last week.

Following the PUC meeting, Smitherman announced his 
immediate resignation to take a Gov. Rick Perry-appointed spot as 
a commissioner at the Railroad Commission of Texas, which over-
sees all oil and gas activity in the state. That leaves the PUC with 
two commissioners and no chairman. Meanwhile, Smitherman 
joins Commissioner David Porter and Chairman Elizabeth Ames 
Jones at the RRC. Smitherman fills a spot vacated by Michael 
Williams, who is running for a new congressional seat.

In addition to burdens on coal, Smitherman also noted at 
the meeting current challenges in funding natural gas-fired 
plants due to low spot natural gas prices. Those factors compli-
cate future generation investment in a state whose population 
is conservatively projected to grow by 11 million people in the 
next three decades.

The PUC and ERCOT are looking into what effect the new 
EPA rules would have on existing generation and future genera-
tion investment.

A PUC-requested, ERCOT-conducted report released in 
May and updated last month said almost 10,000 MW of gas-
fired generation could be retired if closed-loop cooling tower 
requirements are imposed. Despite Smitherman’s assertion that 
the EPA is going after coal, the ERCOT report indicated “it is 
unlikely that a significant amount of coal-fired generation will 
be retired” under rule changes “unless a combination of lower 
natural gas prices and carbon emission fees significantly reduce 
the economic viability of these units.”

That report appears likely to be reworked due to EPA’s pro-
posal last week to cut sulfur dioxide and nitrogen oxide emis-
sions from power plants under a new Cross-State Air Pollution 
Rule, which “replaces and strengthens the 2005 Clean Air 
Interstate Rule,” or CAIR, according to an EPA statement.

“The benefits far outweigh the $800 million projected to be 
spent annually on this rule in 2014 and the roughly $1.6 billion 
per year in capital investments already underway as a result of 
CAIR,” the EPA said.

The changes are of particular to concern to Texas, which is 
the top emitter of those gases in the US.

The state’s largest power generator and operator of 12 coal 
units with 8,000 MW of capacity, Luminant, said the rule would 
have “a highly disproportionate impact on Texas,” with “wholly 
unreasonable mandates and unrealistic time lines” for the state.

“The industry standard time frame for permitting, construct-
ing and installing major new emissions controls is several years, 
yet the rule unrealistically requires compliance in six months,” 
Luminant said.

Commissioner Donna Nelson said the agency is “egregious 
in their misunderstanding” of the Texas market. Ken Anderson 
called EPA rules a “train wreck.”
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In the end, however, Smitherman struck a defeated tone: 
“I’ve done my fair share of railing against the EPA, but I’m 
afraid we are going to have to deal with this stuff. We are going 
to have to figure out how to keep the lights on.”

— John-Laurent Tronche

Energy companies, investors call on Congress 
to refrain from blocking emissions regulation

More than 40 energy companies, investor groups and mem-
ber organizations July 11 urged Congress to abstain from inter-
fering with federal regulations to curb power plant emissions of 
mercury and air toxics set to go final in November.

In a letter to the leaders from both parties in the Senate and 
House of Representatives, the diverse companies and business 
groups said the power sector requires certainty and the pending 
mercury and air toxics standards would do that without threat-
ening the electric grid.

“Reducing toxic emissions from the electric sector will not 
threaten the nation’s electric system reliability. Those calling for 
further delay are posing America with a false choice. American 
businesses can keep the lights on and grow the economy while 
protecting public health,” said Lisa Jacobson, president of 
Business Council for Sustainable Energy, one of the groups that 
signed the letter.

Republican Ed Whitfield, who chairs the House Energy and 
Power Subcommittee, has said he is working on legislation to 
prevent the Environmental Protection Agency from issuing 
the mercury and air toxic rules. The bill is expected to emerge 
before Congress breaks for an August recess.

Whitfield, who hails from coal-rich Kentucky, has raised 
concerns about how EPA regulations on fossil generation could 
drive up costs and risk reliability of the power system.

The EPA final mercury and air toxics standards is expected 
to require utilities to reduce their emission 90% by using exist-
ing “maximum available control technology” within three or 
four years.

But energy companies with low-emission portfolios contend 
that congressional intervention would hurt the power industry 
more than help it.

“American businesses are innovating, investing, and working 
today to provide this nation with the clean, reliable, and afford-
able electricity it needs. We can do this,” said John Stanton, 
vice president of governmental affairs at SolarCity.

“Companies and investors need certainty on air emissions 
policy,” said Dick Munson, spokesman for Recycled Energy 
Development. “Delaying regulation will stall investment in 
America’s energy infrastructure and innovative technologies.”

Alstom, American Wind Energy Association, Calpine, Ceres 
Business for Innovative Climate and Energy Policy, The Clean 
Energy Group’s Clean Air Policy Initiative, National Grid, NRG 
Systems, Pacific Gas and Electric, Sempra Energy, and the Solar 
Energy Industries Association were also among the companies 
and organizations signing the letter to Congress.

“We value predictable, science-based rules that provide the 
certainty needed for sound, long-term capital investments,” the 
companies said in their letter to Congress. “Delaying regulation 
will keep capital on the sidelines and further restrict investment 
in America’s energy infrastructure and innovative technologies.”

— Cathy Cash

Obama orders FERC and other agencies  
to review and streamline their regulations

President Obama on July 11 ordered independent agencies 
such as the Federal Energy Regulatory Commission and the 
Commodity Futures Trading Commission to review and stream-
line their regulations.

Obama issued a similar executive order on January 18 that 
directed executive agencies to review their rules in an effort 
to produce a regulatory system that protects “public health, 
welfare, safety, and our environment, while promoting eco-
nomic growth, innovation, competitiveness and job creation.” 
Independent agencies were exempt from the order.

The July 11 order requires independent agencies to comply 
with the provisions of the January order, to the extent permit-
ted by law. These agencies should consider how to “promote 
retrospective analysis of rules that may be outmoded, ineffec-
tive, insufficient, or excessively burdensome, and to modify, 
streamline, expand or repeal them in accordance with what has 
been learned,” the order said. Within 120 days, the independent 
agencies must develop and publicly release their plans for peri-
odically reviewing their existing significant regulations.

The decision comes just days after the House Energy 
and Commerce Committee’s Subcommittee on Oversight 
and Investigations held a hearing on the issue. GOP panel 
members asked top officials from independent agencies 
such as FERC, the Federal Trade Commission, the Federal 
Communications Commission and Consumer Product Safety 
Commission why they were not voluntarily complying 
with the January order, which required executive agencies 
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to submit a rule review plan to the White House Office of 
Management and Budget by May 18.

Many officials at the hearing said that they were complying 
with the spirit of the order but did not submit a rule review plan to 
OMB. For example, FERC Chairman Jon Wellinghoff said that he 
had directed staff to review the commission’s rules with the goals 
of the order in mind, but he told Subcommittee Chairman Cliff 
Stearns, Republican-Florida, that he did not submit a plan because 
he believed FERC was not subject to the order.

Wellinghoff said that the new order would help the agency’s 
existing review process. “FERC welcomes the president’s new 
executive order for a more formal, public reassessment of our 
regulations and their effect on the economy,” he said in a state-
ment. “The commission complied with the spirit of the presi-
dent’s January order when I directed staff to perform an internal 
assessment of the effectiveness of our regulations. And as part 
of our normal procedure, FERC’s regulatory process is open and 
public. The president’s new directive will be a useful addition to 
our continuing efforts to ensure FERC regulations are effective, 
timely and up to date.”

— Kate Winston

FERC grants extension to ISO New England 
on demand response compensation rules

ISO New England will have more time to file proposed new 
rules for the compensation of demand response resources in the 
ISO’s markets, the Federal Energy Regulatory Commission said.

FERC’s July 8 order granted the ISO’s June 27 request for 
additional time to make the compliance filing for FERC’s Order 
No. 745. The order extends the July 22 deadline by 28 days to 
August 19.

According to FERC’s order “ISO-NE states that the extension 
of time will allow further consideration by stakeholders of ISO-
NE’s proposed tariff changes to its demand response program.”

The New England Conference of Public Utilities 
Commissioners and the Midwest Independent Transmission 
System Operator had filed with FERC in support of the deadline 
extension (Docket No. RM10-17).

 ISO-NE said the extension would not cause a delay in imple-
mentation of the demand response compensation rules, due to go 
into effect June 1, 2012. The additional time is being used to hold 
more meetings with the New England Power Pool markets com-
mittee to gather more feedback on the proposal, the ISO said.

 FERC’s rule, issued in March, stipulates that ISOs and RTOs 
must pay demand response resources the market price for 
energy, known as the locational marginal price, when those 
resources have the capability to balance supply and demand as 
an alternative to a generation resource and when dispatch of 
those resources is deemed cost effective. Order 745 applies only 
to compensation for demand response resources participating in 
an organized wholesale power day-ahead or real-time market.

Last week, FERC also shortened the deadline for comments 
on MISO’s request for an extension of the deadline for its 

Order No. 745 compliance filing. MISO on June 30 requested 
an extension to August 19 of its compliance filing, saying it 
has not yet presented the revised tariff language to the MISO 
demand response working group. FERC granted MISO’s request, 
shortening the comment period to July 8. Like ISO-NE, MISO’s 
deadline for its compliance filing was July 22.

Several industry groups have filed rehearing requests on 
Order 745, including the Electric Power Supply Association, the 
American Public Power Association, the National Rural Electric 
Cooperative Association, and the Electric Power Generation 
Association, which represents generators in Pennsylvania and 
surrounding areas. The rehearing requests focused on jurisdic-
tional issues, with some parties saying demand response is part 
of the retail sector and not in FERC’s jurisdiction.

— Jason Fordney

Vermont will not file charges against Entergy 
in case over tritium leaks at Vermont Yankee

No current or former employees of Entergy Nuclear Vermont 
Yankee will be charged with perjury for misleading state officials 
about the presence of underground pipes that were linked to 
leaks of radioactive tritiated water at the plant in January 2010, 
Vermont Attorney General William Sorrell said last week.

 “Clearly, Vermont Yankee personnel repeatedly failed to 
meet a minimally acceptable standard of credibility and trust-
worthiness, but proving that perjury took place is another mat-
ter entirely,” Sorrell said in a statement. “We lack the smoking 
gun necessary to prove the crime, and it would be unethical and 
irresponsible for us to press criminal charges when we do not 
have the evidence to meet our heavy burden of proof,” he said.

 Michael Burns, an Entergy spokesman, said in an email, 
“We take our responsibility to deal openly and honestly with 
stakeholders very seriously. Some employees failed to live up to 
our highest expectations and values, and after our own internal 
investigations, we took disciplinary action against them over a 
year ago.” Burns declined to say whether disciplined employees 
remain on Entergy’s payroll, saying the company “doesn’t com-
ment on internal personnel matters.”

 Entergy in January 2010 said it had discovered tritiated water 
in a monitoring well at the 635-MW Vernon, Vermont, plant. 
Tritium, a radioactive form of hydrogen that dissolves in water, 
occurs naturally and is a byproduct of nuclear plant operations.

 The company said plant engineers determined the water 
leaked from two separate pipes inside a concrete tunnel. A floor 
drain that normally would have taken the tritiated water from a 
tunnel for normal processing was found to be clogged with debris 
and mud, allowing the water to seep through an unsealed join in 
the tunnel wall to the soil and eventually the groundwater.

 Subsequent to disclosing the leak, Entergy Nuclear Vermont 
Yankee, or ENVY, informed the state that “during sworn testi-
mony and through other communications in 2008 and 2009, 
it had provided incorrect information when it denied the exis-
tence of underground piping carrying radioactive materials,” 
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Sorrell’s office said in a statement accompanying his decision.
 The attorney general’s office investigation of the leak, 

launched in late January 2010 at the direction of then-governor 
Jim Douglas, “readily leads to the conclusion that ENVY and 
various of its personnel repeatedly misled state officials with 
direct misstatements and repeatedly failed to clarify mispercep-
tions as to the existence of underground piping carrying radio-
nuclides. These actions and inactions were at best negligent,” 
Sorrell’s office said in the July 6 report.

 The report said that “should additional evidence of criminal 
intent be forthcoming in the future within the statute of limi-
tations window,” the state’s attorney general will weigh “the 
potential for criminal charges.”

 The Vermont Senate in 2010 voted to bar the state’s 
Public Service Board from considering ENVY’s application 
for a certificate of public good that is needed for Vermont 
Yankee to continue operating after its 40-year federal license 
expires in March 2012.

 The Nuclear Regulatory Commission in March granted 
the plant a 20-year license renewal. Vermont Governor Peter 
Shumlin has said several times at news conferences this year 
that the state will seek to shut the plant by March.

 Entergy filed suit in US District Court for the District of 

Vermont in April, seeking an injunction against the state’s 
efforts to shut the plant. Entergy argued Vermont’s action “is 
preempted by the federal Atomic Energy Act” of 1954 because a 
“state may not interfere with the federal government’s exclusive 
authority over the operation of a nuclear power plant.” Two 
days of hearings on the motion concluded June 24 and a deci-
sion is expected by mid-July.

Shumlin said, “ ... the facts are not altered by [the attor-
ney general’s] legal analysis. The fact is that Entergy Louisiana 
officials said — under oath — that there were no underground 
pipes when there were. The fact is that radioactive tritium 
leaked from these undisclosed underground pipes.”

 “Although the attorney general has decided not to pursue 
charges here,” Shumlin said, “his investigation clearly describes 
the pattern of misinformation by Entergy Louisiana. These 
facts and others lead to the conclusion that Entergy Louisiana’s 
business-as-usual is not how we expect businesses to act here in 
Vermont. “

 Burns, in his statement, said, “As the attorney general him-
self stated, we cooperated fully during his investigation, provid-
ing tens of thousands of pages of documents and full access to 
all relevant information and employees.”

— Jim Ostroff
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